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Flive areas of law covered In this
series of information packs

Race and Religion
Child Protection

Counter Terrorism
Obscene Publications
Public Order

They can all be downloaded from www.indexoncensorship.org/artandoffence or order a print copy from
info@indexoncensorship.org — postage will be charged.

Editors’ note

As with the other documents in this series, this booklet is intended as an introduction to the legal framework
that underpins the qualified right of freedom of expression enjoyed by artists and arts organisations in the
UK. We hope that it will be of some assistance to artists, artistic directors, curators, venue management
and trustees and others who seek to protect and promote artistic freedom of expression, especially when
planning to programme challenging and controversial works.

This pack is not a substitute for legal advice.
If you are unsure about your responsibilities under the law at any time, you must obtain independent
specialist legal advice. Some of the lawyers at work in the sector at time of publication are listed on

the website.
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Preface

reedom of expression is essential to the arts. But

the laws and practices that protect and nurture
free expression are often poorly understood both by
practitioners and by those enforcing the law. The law
itself is often contradictory, and even the rights that
underpin the laws are fraught with qualifications that
can potentially undermine artistic free expression.

As indicated in these packs, and illustrated by the
online case studies — available at indexoncensorship.
org/artandoffence — there is scope to develop
greater understanding of the ways in which artists
and arts organisations can navigate the complexity
of the law, and when and how to work with the
police. We aim to put into context the constraints
implicit in the European Convention on Human
Rights and so address unnecessary censorship and
self-censorship.

Censorship of the arts in the UK results from a wide
range of competing interests — public safety and
public order, religious sensibilities and corporate
interests. All too often these constraints are imposed
without clear guidance or legal basis.

These law packs are the result of an earlier study by
Index: Taking the Offensive, which showed how self-
censorship manifests itself in arts organisations and
institutions. The causes of self-censorship ranged
from the fear of causing offence, losing financial
support, hostile public reaction or media storm,
police intervention, prejudice, managing diversity
and the impact of risk aversion. Many participants in
our study said that a lack of knowledge around legal
limits contributed to self-censorship.

These packs are intended to tackle that lack of
knowledge. We intend them as “living” documents,
to be enhanced and developed in partnership with
arts groups so that artistic freedom is nurtured and
nourished.

Jodie Ginsberg, chief executive, Index on
Censorship

Art and the Law

Foreword by Topher Campbel

y mission as an artist is to represent and

explore work that is inspired by difference,
identity and sexuality. As a black gay man this
means that | make work that intersects between
different points of cultural interest that are often
marginalised by mainstream institutions. In the UK,
where white people lead the overwhelming majority
of arts-producing companies and institutions,
there are huge barriers delineating what kind of art,
performance or writing people of colour produce.
This means there becomes work that is considered
acceptable and work considered either offensive or
irrelevant. We only need to look at who is in “The
House” and who is in “The Field” to see how little
has changed.

In creating work for the stage, film and exhibition |
am struck by the language used to censor work or
deny even that the work has any value in a cultural
context. Often stated is the idea that there are no
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black or/and gay people “in our audience”, “on

our data base”, “in our readership” who would be
interested in “your work”.

Other excuses are that institutions and
commissioners have no knowledge of the historical
or cultural context of the work and therefore do

not see its value. Then there is funding censorship,
which works like a two-edged knife. Where a lack
of work from BME (Black and Minority Ethnic) or
LGBTQ (Lesbian, Gay, Bisexual, Transgendered,
Questioning) people is considered, funding is easier.
However, often this is policed in terms of what is
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socially acceptable, rejecting complex explorations
of sexual content or content that critiques the white
or black hegemony of victimhood and the outsider.
Basically what white and black straight funders and
programmers can’t connect with, they ignore.

Being shut out of performance or exhibition

space or repeatedly turned down for funding
(something that disproportionately effects people

of colour) means no chance to exhibit work or
share perspective. It means my work struggles for
credibility in the UK when looking for a home. It
remains marginal and therefore invisible. The reality
of how this works is subtle. Different institutions and
personalities nuance it. But the effect is blunt.

Increasingly BME and LGBTQ artists and those
who seek to challenge the status quo either give up
or decide to leave the UK. Many head for the US
where a more open conversation about race and
sexuality is possible. This means that for all our
boasting about the rich diversity of the UK we are
actually making our culture poorer, smaller.

Topher Campbell is a director of film, television
and theatre. He is currently the artistic director of
The Red Room Theatre Company and chair of the
Independent Theatre Council UK.



Freedom of expression

I:reedom of expression is a UK common law right,
and a right enshrined and protected in UK law
by the Human Rights Act', which incorporates the
European Convention on Human Rights into UK law.
The most important of the Convention’s protections
in this context is Article 10.

ARTICLE 10, EUROPEAN CONVENTION ON
HUMAN RIGHTS

1. Everyone has the right to freedom of
expression. This right shall include freedom
to hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers.
This article shall not prevent states from
requiring the licensing of broadcasting,
television or cinema enterprises.

2. The exercise of these freedoms, since it
carries with it duties and responsibilities, may
be subject to such formalities, conditions,
restrictions or penalties as are prescribed by
law and are necessary in a democratic society,
in the interests of national security, territorial
integrity or public safety, for the prevention
of disorder or crime, for the protection of
health or morals, for the protection of the
reputation or rights of others, for preventing
the disclosure of information received in
confidence, or for maintaining the authority
and impartiality of the judiciary.

1 Atthe time of writing (August 2015), the government is considering
abolishing the Human Rights Act and introducing a British Bill of Rights.
Free expression rights remain protected by UK common law, but it is
unclear to what extent more recent developments in the law based on
Article 10 would still apply.

It is worth noting that freedom of expression, as
outlined in Article 10, is a qualified right, meaning the
right must be balanced against other rights.

Where an artistic work presents ideas that are
controversial or shocking, the courts have made it
clear that freedom of expression protections

still apply.

As Sir Stephen Sedley, a former Court of Appeal
judge, explained: “Free speech includes not only
the inoffensive but the irritating, the contentious,
the eccentric, the heretical, the unwelcome and the
provocative provided it does not tend to provoke
violence. Freedom only to speak inoffensively is not
worth having.” (Redmond-Bate v Director of Public
Prosecutions, 1999).

Thus to a certain extent, artists and galleries can rely
on their right to freedom of expression under Article
10 of the European Convention on Human Rights:
the right to receive and impart opinions, information
and ideas, including those which shock, disturb and
offend.

As is seen above, freedom of expression is not an
absolute right and can be limited by other rights
and considerations. While the Crown Prosecution
Service (CPS) and police have a positive obligation
to promote the right to freedom of expression, they
also have a duty to protect other rights: to private
and family life, the right to protection of health and
morals and the protection of reputation.

The following sections of the pack look at one
element of the law that may be used to curtail free
expression: race and hatred on grounds of religion
or sexual orientation.

The following sections of the pack look at one

element of the law that may be used to curtail free
expression: race and religious hatred.
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HATE SPEECH

The case law of the European Court of Human
Rights identifies certain forms of expression that
are contrary to the Convention and therefore not
protected by Article 10.

These include racism, xenophobia, anti-
Semitism, aggressive nationalism and
discrimination against minorities and
immigrants. The court is “particularly
conscious of the vital importance of combating
racial discrimination in all its forms and
manifestations”.

On the basis of these principles, the court has
upheld convictions for protesting against “the
Islamification of Belgium”, publishing leaflets

Chetna Pandya as the writer in Gurpreet Kaur Bhatti’s Behud.
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—

advocating a white-only society and displaying
a poster portraying the Twin Towers on fire with
the words “Islam out of Britain — Protect the
British People”.

However, the court is careful to distinguish
between genuine and serious incitement to
extremism and violence, on the one hand, and
the right of individuals to offend, shock and
disturb, on the other.

The court has also stated that people who hold
religious beliefs “cannot reasonably be exempt
from all criticism” and “must tolerate and accept
the denial by others of their religious beliefs and
even the propagation by others of doctrines
hostile to their faith”.




Race and protected characteristics

offences explaineo

K law criminalises conduct that has the intent

of stirring up racial hatred or hatred on grounds
of religion, or on grounds of sexual orientation.
“Conduct” includes the use of hateful words, but
also a broad range free expression, such as displays
of text, books, banners, photos and visual art, the
public performance of plays and the distribution or
presentation of pre-recorded material. In all three
cases a magistrate can grant the police a warrant to
seize any material that is hatefully inflammatory.

On summary conviction offenders may face up to
six months’ imprisonment, a fine or both. The more
serious indictable offences may be tried by jury, but
on conviction the offenders face up to seven years’
imprisonment, a fine or both. All prosecutions must
be approved by the Attorney General.

RELEVANT DOMESTIC LEGISLATION

Race Relations Act 1965

Police and Criminal Evidence Act 1984 (PACE)
Public Order Act 1986

Crime and Disorder Act 1998 (CDA) as
amended by the Anti-Terrorism, Crime and
Disorder Act 2001 - Section 31- racially or
religiously aggravated public order offences.

®  The Human Rights Act 1998

W Racial and Religious Hatred Act 2006

H Equality Act 2010

The various offences were established in the wake
of decades of efforts to challenge discrimination

in the UK. The Race Relations Acts of 1965, 1968
and 1976 applied increasingly stronger measures
to prevent discrimination on the grounds of race,
colour, nationality, ethnic and national origin in
employment, provision of goods and services,
education and public services.

The Race Relations (Amendment) Act 2000 further
included a statutory duty on public bodies to
promote race equality, and to prove that action

to prevent race discrimination was effective. The
act was repealed by the Equality Act 2010, which
consolidated existing anti-discrimination law in the
UK in line with European Commission directives on
equal pay, sex and disability discrimination and the
Race Relations Act.

The introduction of new legislation to criminalise
religious hatred caused concern among the
creative community, specifically prohibitions under
sections 18-29AB of the Public Order Act 1986,

as amended by Schedule 1, Racial and Religious
Hatred Act 2006 and section 74 of the Criminal
Justice and Immigration Act 2008. English PEN
and a number of free expression groups lobbied for
further amendments to protect free speech from
inappropriate use of the act.

Art and the Law

PEN AMENDMENT

Section 29J of Part llIA (the so-called ‘PEN
amendment’) states that the rules on public order
must not be applied “in a way which prohibits
or restricts discussion, criticism or expressions
of antipathy, dislike, ridicule, insult or abuse of
particular religions or the beliefs or practices of
their adherents, or of any other belief system

or the beliefs or practices of its adherents, or
proselytising or urging adherents of a different
religion or belief system to cease practising their
religion or belief system”.

The courts are also required by other laws,
including the 1998 Human Rights Act, to pay
particular regard to freedom of expression

when addressing charges of racially, religiously
aggravated offences or aggravated on grounds of
sexual orientation.

Racial hatred

Racial hatred is defined in Section 17 of the Public
Order Act 1986 as “hatred against a group of
persons ...defined by reference to colour, race,
nationality (including citizenship) or ethnic or national
origins”

Artists, producers or presenters of public
performances or exhibitions may commit an
offence under Section 18 of the Act 1986 if their
artistic expression involves the use of threatening,
abusive or insulting words, images or actions
that are intended to — or, having regard to all the
circumstances, is likely to — stir racial hatred.

However, the alleged offender can claim a

defence if:

It cannot be proven that the work was
intentionally threatening, abusive or insulting
and/or the artist or presenter was not aware that
the content might be so received;

It can be proven that the work was presented
inside a private dwelling and that the artist had
no reason to believe that the work would be
heard or seen by persons outside it.

Art and the Law

Religious hatred and hatred on grounds of sexual
orientation

Religious hatred is defined in section 29A of the
Public Order Act 1986 as “hatred against a group
of persons defined by reference to religious belief or
lack of religious belief”.

Hatred on the grounds of sexual orientation is
defined in section 29AB as “hatred against a group
of persons defined by reference to sexual orientation
(whether towards persons of the same sex, opposite
sex or both)”.

It may be an offence under Section 29B of the
Public Order Act 1986 if art works involve the
use of threatening, abusive or insulting words,
images or actions, that are intended to — or are
likely to — stir hatred on the grounds of religion or
sexual orientation. It is an offence to intentionally
stir religious hatred by using threatening words or
behaviour, including in an artistic context.

In law the term “written material” is generally used

to describe “any sign or visible representation” and
therefore includes imagery, paintings or other form
of physical artistic expression. This includes:

W Publishing or distributing written material stirring
up racial or religious hatred or hatred on grounds
of sexual orientation.

W Public performance of a play stirring up racial or
religious hatred or hatred on grounds of sexual
orientation.

@ Distribution, showing, or playing a recording
stirring up racial or religious hatred or hatred on
grounds of sexual orientation.

W Broadcasting a programme stirring up racial or
religious hatred or hatred on grounds of sexual
orientation.

W Possession of written material or recording
stirring up racial or religious hatred or hatred on
grounds of sexual orientation.



Race and protected characteristics
offences explaineo

It is important to note that the offences related to
hatred of religious groups or sexual orientation are
more narrowly defined than racial hatred offences in
two specific ways.

First, unlike racial hatred offences, offences related
to hatred of religious groups or sexual orientation
apply only where the words, images or conduct

are threatening. No offence is committed by using
language, images or behaviour that is merely
abusive or insulting. An act is likely to be considered
“threatening” if it is clearly intended to place people
in fear for their safety or wellbeing.

Words or actions that are merely intended, or likely
to, upset, shock or offend are unlikely to count as
“threatening”. The distinction was made to single
out racially charged conduct as requiring greater
censure?,

Secondly, actual intention must be proven in cases
of hatred of religious groups or sexual orientation.
The mere likelihood that it might, or even the

fact that it did, is not sufficient to prosecute. The
intention here is to differentiate between this kind
of hatred and racial hatred. In the latter case, the
prosecution is not required to prove the state of
mind or actual intent of the offender, meaning that
racial hatred offences cover a much broader range
of conduct.

Religious and racially aggravated public order
offences

There are also further offences under the Public
Order Act 1986 that are described as “racially or
religiously aggravated”. Section 28 of the Crime
and Disorder Act 1998 also defines racial and
religiously aggravated offences as a demonstration
of hostility on the basis of their membership of a
racial or religious group; or motivated by the same
hostility. Offences that may be racially or religiously
aggravated are;

2 Seein particular Hare, |, Legislating Against Hate — The Legal
Response to Bias Crimes; (1997) 17 OJLS 415

10

When a person uses threatening, abusive
or insulting words or behaviour; or distributes or
displays threatening, abusive or insulting writing,
signs or other visible representation, with the
intention to cause belief that immediate unlawful
violence is imminent, or to provoke it; or to do so in
circumstances where such belief would be likely. The
offence can be committed in public or in private but
not in a “dwelling” or living accommodation.

The term ‘writing’ covers typing, printing,
lithography, photography and other means of
reproducing words. ‘Displays’, read in the context of
the Section 4 of the Public Order Act 1986, would
require it to be publicly visible, that is, not in a home.

Where a
person uses threatening, abusive or insulting words
or behaviour; or distributes or displays threatening,
abusive or insulting writing, signs or similar, within
the hearing or sight of a person who is likely to be
caused harassment, alarm or distress as a result.

It is a defence to prove that the accused had no
reason to believe that there were people within
hearing or sight likely to be affected, or that he

was inside a home and was similarly out of sight
and earshot. It is also a defence to argue that the
conduct was ‘reasonable’ in the circumstances. No
proof of the conduct being actually heard or seen

is required. But the prosecution must prove that
the defendant intended to be threatening, abusive,
insulting or disorderly, or was subjectively aware that
his or her conduct could be characterised that way.

This offence, a more serious
alternative to Section 5, requires proof of intention
to cause harassment, alarm or distress and that
harassment, alarm or distress was actually caused.
The defendant can claim in defence that the act
was carried out in a home in the belief that it was
out of sight or earshot, or that the conduct was
reasonable.

Art and the Law

For example: A satirical animation depicting an
identifiable person desecrating a religious symbol
may involve the use of insulting words that cause
distress to that person. If the use of the insulting
words are considered unreasonable then this may
constitute an offence under the Public Order Act
1986 if it was conducted outside a home. Further, if
the artist demonstrates hostility towards the subject
on the basis of their membership of a particular
religious group then this may amount to a religiously
aggravated public order offence. The courts

have said that distress requires “real emotional
disturbance or upset,” while harassment must be
“real” as opposed to “trivial”.
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Whether particular words or actions are reasonable
will depend on all the circumstances of the case,
the context in which they take place, the artist’s
reasoning and any existing relationship between

the artist and the subject. A gratuitous insult is more
likely to fall foul of the criminal law than a genuine
attempt to express an opinion on a matter of

public interest.

11
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The Equality Act 2010 prohibits discrimination, both
by public bodies or private individuals, against,
certain classes of persons. The conduct outlawed
by and defined in the Equality Act 2010 includes
discrimination, harassment and victimization. The
Equality Act 2010 does not create criminal offences.
Breaches of the relevant provisions can only result
in declarations or mandatory orders and the award
of damages. Many arts organisations may in fact
be “public authorities” within the meaning of the
act and should consult the Equality and Human
Rights Commission to see if the act applies to their
organisation®. Further information can be found

at the Equality and Human Rights Commission
website: http://j.mp/sectorguidance.

The Equality Act 2010 has been described as
harmonising or consolidating legislation by bringing
together statutory protections against discrimination
of different kinds of under multiple acts and statutory
instruments. It prohibits discrimination on the
grounds of one or more “protected characteristics”.

TV ircence numb

These are age, disability, gender reassignment, — Valid U
marriage and civil partnership, pregnancy and
maternity, race, religion or belief, sex and
sexual orientation.

3  See also for further reference, Monaghan on Equality Law, 2nd
Edition, OUP, 2013

12 Art and the Law Art and the Law 13



The powers of the police and
prosecuting authorities

he police have statutory and common law

powers to deal with racial and religious hatred
offences and threats to public order. They can do
so by making arrests for various offences, and by
making arrests or giving directions to persons to
prevent an offence from being committed, including
a breach of the peace (for more information about
Breach of Peace see the Public Order pack). In
certain cases, they may also take a view whether or
not public order offences were further aggravated
by hostility on grounds of race, religion or sexual
orientation.

In exercising these powers, the police also have
duties to protect the free speech rights of all groups
and individuals, and any other relevant freedoms,
including the right to protest and to manifest a
religion.

The role of the police naturally shifts with changes
in culture and the law. The current position is that
the police, as a public authority, have an obligation
to ensure law and order and an additional obligation
to preserve, and in some cases to promote,
fundamental rights such as the right to protest and
the right to freedom of expression protected by
Articles 10 and 11 of the European Convention on
Human Rights, currently incorporated into the UK’s
domestic law.

The result is that the police conduct a pragmatic
balancing act between the different parties and
public interests. However, where public order issues
arise, the policing of artistic expression is very much
part of the police’s core duties and, as a public body,
the police must discharge their duties. If arrests
have been made, the Crown Prosecution Service
(CPS) will consider whether, based on the evidence
supplied by the police, there is a realistic prospect
of conviction. If so, the CPS will consider whether

it is in the public interest to prosecute, taking into
consideration the competing rights of the artist,
museum, theatre or gallery and others.

JUDICIAL REVIEW

Actions by the police and the authorities are
subject to review by the courts convictions may
in turn be appealed. Police actions may also be
reviewed. In general terms, a judicial review tests
whether, in light of what the police officer knew
at the time, it was reasonable to take appropriate
action under the law. The information made
available to the police by an artistic organisation
or artist before an incident may occur is
therefore critical to the officer’s, and the court’s,
assessment.

https://www.judiciary.gov.uk/you-and-the-
judiciary/judicial-review/
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Because of their sensitive nature, prosecutions

for stirring racial and religious hatred can only be
brought with the consent of the Attorney General
(the government’s chief law officer) even if the CPS
considers there is enough evidence and it is in the
public interest to prosecute. However to date, no
works of art have so far been tested in UK courts
under laws proscribing hatred of race, religion or
sexual orientation, so it is difficult to assess how this
legislation would be applied in practice.

Under the law as it stands, offences under sections
5, 4, and 4A of the Public Order Act 1986 (see
previous section) can only be tried in the magistrates
court. They are punishable by a fine and a maximum
term of six months jail.

Section 4 and 4A Public Order Act offences that are
“racially or religiously aggravated” are considered
more serious offences and can be tried on
indictment in the Crown Court. They are punishable
by a maximum term of imprisonment of two years.
A racially or religiously aggravated section 5 offence
is only triable in the magistrates court and is
punishable by a fine only.

Higher maximum penalties of seven years apply

to specific acts of hatred of race, religion or sexual
orientation on conviction, compared with two years
for public order offences merely aggravated by such
hatred. These specific hatred offences require proof
of intention to stir racial hatred, unlike the lesser
cases of aggravated offences, where simple proof of
hostility is sufficient.

Art and the Law

TEST OF REASONABLENESS

A standard of “reasonableness” involves a
balancing of factors and competing interests,

and the line is not clear-cut. Assessing it in the
realm of artistic expression, will take account of

a range of factors, including protections under
the European Convention on Human Rights.

The clearer it is made that the work has artistic
purposes, the greater weight this factor would be
likely to carry. Another factor will be the willingness
(especially as apparent to the police) of the artist
to consider ways of mitigating hostile reaction that
may result and the willingness of those opposed
to the work to accommodate the artist’s to free
expression under certain restrictions.

Additional Notes

To ensure that the expression of a view about the
marriage of same-sex couples does not become
an offence, there is a specific provision in the
Public Order Acts as applies to England & Wales,
that “discussion or criticism of marriage which
concerns the sex of the parties to marriage shall
not be taken of itself to be threatening or intended
to stir up hatred”. In Scotland the Lord Advocate
has published “Prosecution Guidance in Relation to
Same Sex Marriage” with the same effect.

In Scotland, only the parts of the Public Order Act
prohibiting racial hatred are in force. Scotland has
its own legislation for racial harassment and other
forms of hate crime in respect of hatred of religion,
sexual orientation, transgender and disability*.
Separate amendments apply to Northern Ireland;
please refer to the Equality Commission Northern
Ireland website®.

4 See http://www.scotland.gov.uk/Topics/archive/law-order/8978
5  http://www.equalityni.org/Footer-Links/Legislation
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Practical guidance for artists
and arts organisations

his guidance may apply if you are considering the

creation or presentation of works that addresses
sensitive topics connected to race, religion or sexual
orientation. The aim of this process is to build the
capacity of all involved to respond to criticism of
controversial content, defend the right to freedom
of expression and promote the right of audiences to
share in a diversity of work and perspectives.

It should be noted the penalties for incitement

to racial hatred are greater than those involving
incitement to hatred of religious or sexual orientation.
Note in particular the special protection afforded

to expression to criticise, ridicule, insult, abuse

and express dislike of particular religions, religious
practices and believers contained in sections 29J
and 29JA of the Public Order Act 1986 respectively
(See the PEN amendment above).

Presenting work that takes on sensitive issues
around race, religion and sexuality has been at the
heart of the majority of controversies in recent times
in the UK. There are case studies of relevant works
at indexoncensorship.org/artandoffence, some of
which have been successfully presented and others
which have been cancelled as a result of protest.

None of the works were removed on grounds of

the content being illegal. However, if the work does
contain words or images that may be threatening,
abusive or insulting, consider if it is likely (as
opposed to merely possible) that they will stir racial
or religious hatred. If you have concerns that the
work, or aspects of the work, may itself be in breach
of race or religious hatred legislation then you should
consult a lawyer.

In the main, as we see from recent cases, the arts
organisation’s concern will likely be the reaction of
third parties to the work, which may result in protest.
In order to give the work the best chance of being
successfully presented, it is important to think
carefully about how the work could be received by
different groups.

If you are considering engaging with local groups
at an early stage, it is important that you are clear
whether you are able or willing to adapt the artwork
in the light of external comment, or if you are

16

standing by the original work and simply wish the
communicate its context. Consider providing people
with critical perspectives a platform for balanced
counter-speech, such as a post event debate.

In the most contentious cases efforts to reach
accommodation may simply be thwarted or continue
to face significant opposition. Consideration must
be given to how “representative” of sections of

the community or the wider community those who
object are. Some sub-groups may often claim — or
assert the right to — speak on behalf of minority
groups without clear authority. The concerns of

the various constituencies within minority groups
thus may be obscured. This will make attempts to
engage with a wider and more representative cross-
section of the relevant community more effective
and valuable.

Consider the following preparatory steps.

B Make your motivation and reasons for making or
displaying the work clear and why you consider
the work to have artistic merit.

I Provide the context for the work, what the artist
is seeking to achieve, their previous work, the
role of controversy in their work etc.

m Consider the public interest in this work and how
it contributes to a wider debate in society.

B Remember that the right to freedom of
expression includes the right to express ideas
and opinions that “shock, offend and disturb”.

I Consider advising audiences that the work
features challenging material relating to race,
religion or sexual orientation.

I Take account of the physical surroundings of
the event, in particular the venue itself. A risk
assessment should consider the potential
dangers to the public in the case of protest,
such as narrow accesses, structural instability,
plate glass etc.

1 Take account of the impact on staff, the need
for special training and the possible costs of
additional security. See the Behud case study at
indexoncensorship.org/artandoffence.

1 Establish relations with the appropriate police
officer responsible for race relations or hate
crime in your area. A good relationship could be
invaluable at a later stage.

Art and the Law

The promotion and use of good practice in this

area will be beneficial to all involved and help create
communities of support among other artists and
venues if controversy or prosecutions emerge. As a
matter of good practice you might want to prepare
a commitment to artistic and intellectual freedom

of expression — before any controversy arises. (See
box for a model draft based on a template by the
National Coalition Against Censorship in New York /

www.ncac.org.)

This could be accompanied by a policy that sets out
the way you will handle controversial exhibitions or
performances. This should include clear creative
and managerial curatorial procedures, arrangements
to deal with individual complaints and how the
press will be handled. Such a policy can be drafted
with the help of a lawyer or other arts organisations
with experience of exhibiting controversial works.

STATEMENT OF COMMITMENT TO
FREEDOM OF EXPRESSION

We uphold the right of all to experience diverse
visions and challenging views that may at
times, offend. We recognise the privilege of
living in a country where creating, exhibiting,
and experiencing such work is protected by
fundamental human rights enshrined in UK
law. Should controversies arise as a result,
we welcome public discussion and debate.
We believe such discussion is integral to the
experience of the art. But consistent with
our fundamental commitment to freedom of
expression, we do not censor exhibitions in
response to political or ideological pressure.

Art and the Law

B Reinforce relations with local authorities and
local community groups and routinely discuss
the themes of your work with them, why it is
important and the kind of education, outreach
or debate programmes that will accompany it.
Advance preparation should bear in mind the
principal legal standard of “reasonableness”.
The factors relevant to meeting that standard
may include:

— The artistic purposes of an organisation.

— Engagement with the authorities; making
early contact will make it easier for them to
protect your right to freedom of expression.

— Engagement with the press and individual
complaints.

— A willingness to make contingency
preparations to manage the risk of any
disorder, and subject to the imperative of
ensuring that the artistic work is not unduly
constrained.

W Establish relations with the appropriate police
officer responsible for race relations or hate
crime in your area. A working relationship could
be useful at a later stage.

We recommend that you document the decision
making process carefully (see Appendix I). Such a
record will be helpful in preparing a response to

any police enquiries, and will be useful in responding
to protestors and critics, even if no legal action

is proposed.

In the case of doubt consider contacting a lawyer
with relevant expertise. If you are contacted by the
police with regard to a particular work, project or
programme, contact a lawyer.
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Questions and answers

Q. What is the difference between Article 10 of
the European Convention on Human Rights and
Article 19 of the UN Declaration on Human Rights?

A.

Freedom of expression, as outlined in Article
10, is a qualified right, meaning considerations
regarding its protection must be balanced
against other rights and interests. Article 19 of
the UN Declaration on Human Rights, which
also addresses freedom of expression, is less
qualified: “Everyone has the right to freedom
of opinion and expression; this right includes
freedom to hold opinions without interference
and to seek, receive and impart information
and ideas through any media and regardless
of frontiers”. Nevertheless, even within the UN
Declaration there are provisions that contemplate
some qualification of the freedom expressed
in Article 19. It is the European Convention on
Human Rights that is currently relevant to

UK law.

Q. Can | challenge a decision by a local authority
or police body?

A.

Yes. The usual way of doing so would be via
judicial review. You should seek specialist legal
advice before bringing your claim. Be aware that
you must bring your claim as soon as possible
and in any event no later than three months
after the decision you are challenging. Judicial
review is normally an effective means of quickly
overturning decisions. Claims may take many
months to be heard. However, it is possible to
apply for a claim to be heard quickly if there are
good grounds to do so. Even if you succeed
you will not usually recover damages: they are
awarded at the court’s discretion. The court
might quash the decision under challenge, and/
or require the public authority to adopt a different
procedure in its decision-making.

Q. Can | challenge a decision by a local authority
or police body?

A.
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Yes. The usual way of doing so would be via
judicial review. You should seek specialist legal
advice before bringing your claim. Be aware that
you must bring your claim as soon as possible
and in any event no later than three months after
the decision you are challenging. Judicial review
is not ordinarily an effective means of quickly

overturning decisions. Claims may take many
months to be heard. However, it is possible to
apply for a claim to be heard quickly if there are
good grounds to do so. Even if you succeed

you will not usually recover damages: they are
awarded at the court’s discretion. The court
might quash the decision under challenge, and/
or require the public authority to adopt a different
procedure in its decision-making.

Q. What are the legal definitions of racial hatred
and racial group?

A.

“Racial hatred” is defined in Section 17 of the
Public Order Act 1986 as “hatred against a
group of people defined by reference to skin
colour, race, nationality (including citizenship)
or ethnic or national origins.” The definition

of “racial group” for the purposes of “racially
aggravated” public order offences (s.28 Crime
and Disorder Act 1998) mirrors the description
of the group of people against whom hatred
must be directed for it to amount to “racial
hatred” under s.17 of the Public Order Act 1986.
[t covers hatred against people of a particular
skin colour (e.g. Asian, black, white) a particular
nationality or national origin (e.g. French, Israeli,
Chinese) or a particular ethnic origin (e.g.
Romani, Jews, Sikhs). In the case of racially
aggravated public order offences, the courts
have stated that a non-technical approach
should be taken to the scope of the term “racial
group”. Hostility towards persons because of
their nationality or what they are (e.g. “bloody
Spaniards”) is covered but so is hostility based
upon nationality, national origin or citizenship to
which a group of persons does not belong (e.g.
“bloody foreigners”) (See R v Rogers [2007). In
this sense word “immigrant” is capable of falling
within the definition of racial group. Stirring

up hatred against refugees, immigrants and
asylum seekers will fall foul of the racial hatred
provisions. Similarly, demonstrating or being
motivated by hostility to members of these
groups around the time of committing certain
offences will make them racially aggravated
offences.

Art and the Law

The expression “racial group” has over

meaning in legislation designed to prohibit
race discrimination. Where the term now falls
to be considered by criminal or other courts, it
is suggested that regard must now be had to
Section 9 (1) of the Equality Act 2010, which
states that “race” includes:

colour
nationality
ethnic or national origins

In relation to the protected characteristic of race:

A reference to a person who has a particular
protected characteristic is a reference to a
person of a particular racial group.

A reference to persons who share a
protected characteristic is a reference to
persons of the same racial group.

A racial group is a group of persons defined
by reference to race; and a reference to a
person’s racial group is a reference to a racial
group into which the person falls.

The fact that a racial group comprises two or more
distinct racial groups does not prevent it from
constituting a particular racial group.

Q. Does “artistic merit” impact the extent to
which an artist’s freedom of expression will be
protected?

A. Itis more likely that a gallery, artist or theatre will
be permitted to present controversial works if
well known and if the work is widely considered
to have artistic merit. Most police officers are
not readily able to assess or appreciate artistic
merit or nuance in the context of potential hate
crimes. It would therefore be helpful to contact
officers with the relevant expertise such as the
Art and Antiques and Hate Crimes Units of the
London Metropolitan Police Service. A gratuitous
insult is more likely to fall foul of the criminal law
than a genuine attempt to express an opinion on
a matter of public interest.

Art and the Law

Q. Is there a right not to be offended?
the years been ascribed a particular legal A.

Under UK law there is no legal right not to be
offended. The European Court of Human Rights
has repeatedly stated that the right to freedom
of expression includes the right to shock, disturb
and offend.

TICKETS [Civic Center

Ticket Office or Ticketmaste

PERFORMANCES :Stoner Theatre in the Civic Center

INFORMATION ;515.309.32.‘“ wWw.StageWestlowa.com
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No. The Criminal Justice and Immigration Act
2008 abolished the common law offences of
blasphemy and blasphemous libel in England
and Wales. Blasphemy laws continue to exist in
Scotland, the Republic of Ireland and Northern
Ireland.

There is no clear distinction in law between
criticising a belief and criticising a believer.

The intentional use of threatening words to

stir up religious hatred is unlawful whether

the words are about a general belief system,

a particular religious institution, a group of
followers or an individual believer. In each

case the critical question is whether the words
are (a) threatening, and (b) intended to stir up
religious hatred. However, it may sometimes be
harder to characterise an attack on an abstract
religious belief as “threatening” (i.e. menacing
or intimidating) than a direct attack on identified
individuals.

You only have to provide a copy of a script

(or any document or property) if the police or
local authority have a legal power to view and
seize that material. Under Section 10 of the
Theatres Act 1968, if a senior police officer
has reasonable grounds for suspecting that

a performance of a play is likely to involve
stirring up racial or religious hatred then he
may make an order in relation to that play. An
order under that section empowers any police
officer to require the person named in the order
to produce a script of the play and to allow the
officer to make a copy of it.

Accordingly if a local authority or the police ask
to see particular artistic material you should ask
them to clarify whether they are demanding that
you hand over the material, or whether they are
simply asking for your voluntary co-operation. If

they are demanding that you provide the material,
ask them to identify the legal power that gives
them the right to do this and ask to see a copy
of any order made under the Theatres Act 1968.
You should make a contemporaneous note of
their answers. If the police are simply seeking
your voluntary co-operation then you do not

have to give them anything. If in doubt about the
scope of their powers, consult a specialist lawyer.

. The racial or religious identity of the artist is

irrelevant to the question of criminal liability. In
practice, however, it may be easier for an artist
who is a member of the same religious or racial
group as the target of their art to persuade a
court that their art is not intended to stir up
hatred against that group.

A. In some cases, the fact that an attack is directed

against an identifiable individual may make it
more likely that the attack will be construed as
abusive or insulting (in the case of racial hatred)
or threatening (in the case of racial and religious
hatred). On the other hand, the fact it is focused
on a particular individual may make it harder to
establish it is likely or intended to stir up hatred
against a broader racial or religious group.
However each case will turn on its own facts
and there is no hard and fast distinction between
attacks on individuals and attacks on groups.

. The right to freedom of expression is protected

in the European Convention on Human Rights
and by UK case law. The right to free assembly
is protected as an aspect of this right. Both
rights carry great weight, neither automatically
outweighs the other and are both qualified rights.
This means they may be subject to reasonable

Art and the Law

Art and the Law
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restrictions where necessary to protect other
important interests - for example, protecting
national security or the rights of others or
preventing crime.

Since protest usually involves the occupation of
public space (e.g. marches, sit-ins etc.) there
are often more countervailing interests (e.g. the
greater potential for outbursts of violence, the
need to protect the safety of passers-by and to
keep roads clear for traffic etc.) than with artistic
expression.

Q. What potential measures can gallery directors

take if the police try to seize artworks?

A. Gallery directors could argue that they have a
legitimate reason for distributing, showing or
possessing the artistic work, although as stated
above, you should take specialist advice. If you
have documented the reasons for exhibiting
the work and liaised with the police in advance
you will be in a stronger position to ensure that
the exhibition or performance can go ahead. If
the police insist on seizing artwork, ask them
for time to consult a lawyer. Be careful about
resisting physically or engaging in a heated
debate with police. They could arrest you for
obstruction.

Q. What bearing does the Equality Act 2010 have

on the arts?

A. The Equality Act 2010 prohibits discrimination
because of one or more “protected
characteristics”. These are:

Age

Disability

Gender Reassignment
Marriage and civil partnership
Pregnancy and Maternity
Race

Religion or Belief

Sex

Sexual Orientation

The conduct prohibited by the Equality Act
2010 is:
Direct discrimination
Combined discrimination
Discrimination arising from disability
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Gender reassignment discrimination: cases
of absence from work

Pregnancy and maternity discrimination
Indirect discrimination

Failure to comply with a duty to make
reasonable adjustments

Harassment

Victimisation

The Equality Act 2010 does not however create
criminal offences. Breaches of the relevant
provisions can only result in declarations or
mandatory orders and the award of damages.
In certain circumstances, in particular where
the respondent is a public authority, public

law proceedings may be brought to challenge
a discriminatory decision, policy or practice,
including in reference to the public sector’s duty
to equality.

Artists, theatres, museums and other arts
organisations should comply with the Equality
Act 2010 to avoid civil suits® . Further information
can be found at the Equality and Human

Rights Commission website: http://www.
equalityhumanrights.com/private-and-public-
sector-guidance

Q. What kind of test would be applied to
expression to determine whether or not an artist
“intends” to cause an effect proscribed by the
criminal law?
A. Intention can be inferred from the conduct
or record of the artist under scrutiny and the
context in which the work is created. This
could cover, among other things, the artist’s
previous statements, works, biographical detail,
political affiliations, or associations with works or
individuals that did not appear to seek to expose
or explain racial discrimination but sought
instead to promote it.

6  See also for further reference, Monaghan on Equality Law, 2nd
Edition, OUP, 2013

Art and the Law

Appendix 1: Documenting and
explaining a decision

Please note: Appendices are examples only and
are not a substitute for specialist legal advice
tailored to your particular circumstances.

Example: A theatre seeks to show a play that

will include satirical images of religious practices,
teachings and iconography. The arts organisation
decides the work has value but considers that
there is a risk that the work could be characterised
as threatening and intended to stir up racial or
religious hatred. The decision to proceed could be
documented as follows:

1. The artist’s motivation is to explore the influence
of religion on politics and international affairs
(For example).

2. It responds to a debate of public interest, the
role of religion in shaping society’s attitudes
towards relationships/sexuality/family/gender or
the concept of national identity in a multicultural
and increasingly diverse community (For
example).

3. We have acknowledged the importance
of conducting a critical argument about all
belief systems and using the arts to stimulate
legitimate debate in this case.

4. There is public interest in exposing corruption,
injustice or malpractice no matter what race or
religion the perpetrator.

5. There is a public interest in freedom of artistic
expression itself and we consider that this is
work of value which should be seen in the
context of this important public debate.

Art and the Law

10.

The work has artistic merit and the artist has
exhibited/sold numerous copies of previous
works that have been positively reviewed
(Examples).

We have considered the context of previous

work by the same artist, the role of controversy

in the work and provided examples.

The work forms part of a broader project/

exhibition designed to educate or stimulate

discussion on an important issue.

We recognise that the content is challenging and

provocative. In order to prepare the audience we

have taken the following steps:

a. All audience members are advised, when
buying tickets, that the work contains
images and plotlines that may offend those
of certain religious faiths.

b. Similar advice is provided on all promotional
material and on the entrance to the building.

We have carefully considered our own

guidance policy with regard to equal rights and

representation of racial and religious issues (and/

or the relevant local or other authority).
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